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FILED 
UTAH APPELLATE COURTS 
VIA UPS OVERNIGHT AUG 1 3 2012 
Pat H. Bartholomew 
Clerk of the Court 
UTAH SUPREME COURT 
450 South State, 5th Floor 
Salt Lake City, Utah 84114-0210 
Re: Basic Research, LLC, et al v. Admiral Insurance Company 
Utah Supreme Court, Appeal No. 20110556-SC 
• Rule 24(j) Letter re: Safety Dynamics, Inc. v. General Star Indem. Co., Nos. 
11-15798,11-15929, 2012 WL 3066577 (9th Cir. (Az.) July 30, 2012) 
Dear Clerk: 
Pursuant to Rule 24(j), Utah R. App. P., Appellants: advise the Court of the attached new 
pertinent and significant authority: Safety Dynamics, Inc. v. General Star Indem. Co., Nos 11-
15798, 11-15929, 2012 WL 3066577 (9th Cir. (Az.) July 30, 2012). 
Safety found "product disparagement" coverage triggered by allegations of false product 
claims which misled customers because they "made [the insured's] products look better than 
[claimant's]"). Id. at *1. The "failure to conform" exclusion did not bar a defense because the 
insured's products were not alleged to fail to work as advertised. Safety held the exclusion: " is 
directed to the failure of goods, not the failure of advertising.' " Id. 
So here, Admiral's exclusion (" 'personal and advertising injury' arising out of the failure 
of goods . . . to conform with any statement of quality or performance in your 'advertisement' . , 
.") is inapplicable because Appellants were not sued solely because Akavar allegedly does not 
work as advertised. Claimants' classes include Akavar purchasers who may not have used it. 
Class membership in the underlying suits did not require that a claimant use Akavar and find it 
not to work as advertised. Only purchase is required. But without product use the claimants 
could neither know nor allege whether Akavar works as advertised. 
As in Safety, the underlying claims herein cannot properly be found to uaris[e] out o f the 
"failure of [Akavar] to conform with" any "statement of quality or performance" in any 
Appellant "advertisement," especially given the narrow required construction against effect of 
the term "arising out o f within the exclusion due to its evident ambiguity, Tower Ins. Col. Of 
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New York v. Capurro Enterprises Inc., No. C 11-03806 SI, 2012 WL 1109998 at *10-11 (N.D. 
Cal., April 2, 2012) - a factor not pertinent in S.W. Energy Corp. v. Continental Ins. Co., 974 
P.2d 1239, 1242 (Utah 1999) or Alfv. State Farm Fire & Cas. Ins. Co., 850 P.2d 1272, 1275 
(Utah 1993). "[Provisions that limit or exclude coverage should be strictly construed against the 
insurer." U.S. Fid. & Guar. Co. v. Sandt, 854 P.2d 519, 523 (Utah 1993). 
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Attachment 
cc: Client 
Phillip S. Ferguson, Esq. (w/ encl. via email phillip.ferguson@chrisjen.com) 
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Slip Copy, 2012 WL 3066577 (C.A.9 (Ariz.)) 
(Not Selected for publication in the Federal Reporter) 
(Cite as: 2012 WL 3066577 (C.A.9 (Ariz.))) 
Only the Westlaw citation is currently available.This 
case was not selected for publication in the Federal 
Reporter. 
Not for Publication in West's Federal Reporter See 
Fed. Rule of Appellate Procedure 32.1 generally gov-
erning citation of judicial decisions issued on or after 
Jan. 1,2007. See also Ninth Circuit Rule 36-3. (Find 
CTA9 Rule 36-3) 
United States Court of Appeals, 
Ninth Circuit. 
SAFETY DYNAMICS, INC., a Delaware corpora-
tion, Plaintiff-Appellant, 
v. 
GENERAL STAR INDEMNITY COMPANY, a 
Connecticut corporation, Defendant-Appellee. 
Safety Dynamics, Inc., a Delaware corporation, 
Plaintiff-Appellee, 
v. 
General Star Indemnity Company, a Connecticut 
corporation, Defendant-Appellant. 
Nos. 11-15798,11-15929. 
Argued and Submitted July 19, 2012. 
Filed July 30,2012. 
Clark Edward Proffitt, Robert A. Matson, Stephen 
Brent Mosier„ Hayes Soloway PC, Tucson, AZ, for 
Plaintiff-Appellee. 
Joshua D. Rogers. Timothy R. Hyland, Kunz Plitt 
Hyland & Demlong PC, Phoenix, AZ, for Defen-
dant-Appellant. 
Appeal from the United States District Court for the 
District of Arizona, Cindy K. Jorgenson. District 
Judge, Presiding. D.C. No. 4:09-cv-00695-CKJ. 
Before PAEZ and BYBEE, Circuit Judges, and 
VANCE. Chief District J u d g e d 
FN* The Honorable Sarah S. Vance. Chief 
District Judge for the U.S. District Court for 
the Eastern District of Louisiana, sitting by 
designation. 
MEMORANDUM0^ 
FN** This disposition is not appropriate for 
publication and is not precedent except as 
provided by 9th Cir. R. 36-3. 
*1 Safety Dynamics, Inc. ("Safety Dynamics") 
brought this declaratory action against its insurer, 
General Star Indemnity Company ("General Star"), 
seeking a judgment that General Star had a duty to 
defend Safety Dynamics in a lawsuit ("the underlying 
action") brought under the Lanham Act by one of 
Safety Dynamic's competitors, ShotSpotter, Inc. 
("ShotSpotter"). We have jurisdiction under 28 
U.S.C. § 1291 and we reverse. 
On cross motions for summary judgment, the 
district court determined that the underlying action 
did not fall within the insurance contract's coverage 
provision for "injury ... arising out of ... publication 
... of material that... disparages a[n] ... organization's 
goods, products or services," and alternatively that 
the contract's exclusion for non-conforming goods 
applied. The district court also found that an excep-
tion for suits alleging "unfair competition" did not 
bar coverage because that exclusion was contained 
under a heading referencing intellectual property 
("IP") claims, and that all remaining claims were 
moot. Our review is de novo. Travelers Prop. Cas. 
Co. of Am. v. ConocoPhillips Co., 546 F.3d 1142. 
1145 (9th Cir.2008). 
We hold that the underlying action was one for 
product disparagement. General Star contends that 
Safety Dynamics must rely on the definition of prod-
uct disparagement under the Lanham Act in order to 
prevail on its claim. Because the underlying action 
only alleges that Safety Dynamics made misrepresen-
tations about its own product, General Star argues, it 
does not satisfy the Lanham Act's requirement of 
"misrepresenting] ... another person's goods [or] 
services." 15 U.S.C. § 1125(a)(1)(B). Insurance con-
tracts, however, "are to be construed in a manner 
according to their plain and ordinary meaning." 
Sparks v. Republic Nat'l Life Ins. Co., 647 P.2d 1127. 
1132 (Ariz.1982). Disparagement is "[a] derogatory 
comparison of one thing with another," or "[a] false 
and injurious statement that discredits or detracts 
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from the reputation of another's ... product." Black's 
Law Dictionary 538 (9th ed.2009). The complaint 
alleges that Safety Dynamics's false claims about its 
own product had the result of misleading consumers 
because it made Safety Dynamics's product look bet-
ter versus ShotSpotter's. This is sufficient to state a 
covered claim for product disparagement, at least in 
the context of the duty to defend. See United Servs. 
Auto. Ass'n v. Morris, 741 P.2d 246, 250 (Ariz.1987) 
(the duty to defend is triggered by "any claim poten-
tially covered by the policy" (emphasis added)). 
The non-conforming goods exception does not 
apply because ShotSpotter's injury claimed in the 
underlying action does not arise out o/the failure of 
Safety Dynamics's product to conform to its adver-
tisements. Rather, it is a competitive injury. This ex-
ception "is directed to the failure of goods, not the 
failure of advertising." 4 Jeffrey E. Thomas, New 
Appleman on Insurance Law Library Edition § 
30.08[2][a] (2009). 
*2 The "unfair competition" exclusion does not 
apply because it falls under a heading referencing IP 
claims, indicating that the "unfair competition" claim 
must relate to IP law in order to be excluded under 
this section. For example, the tort of "passing off 
one's product as a competitor's is an IP-related unfair 
competition claim. See Fairway Constructors, Inc. v. 
Ahem, 970 P.2d 954. 956 (Ariz.Ct.App.1998). At the 
very least, the heading renders the exclusion ambigu-
ous, as it is an illogical placement for such an exclu-
sion if indeed it has nothing to do with "intellectual 
property rights violations." We must construe any 
ambiguity against the insurer. Sparks, 647 P.2d at 
1132. 
We find that there is no genuine dispute of mate-
rial fact as to whether General Star had a duty to de-
fend Safety Dynamics in the underlying action. We 
remand to the district court for adjudication of the 
bad faith claim and a calculation of damages. 
REVERSED AND REMANDED. 
C.A.9 (Ariz.),2012. 
Safety Dynamics, Inc. v. General Star Indem. Co. 
Slip Copy, 2012 WL 3066577 (C.A.9 (Ariz.)) 
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